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APRIL TERM, 1908. 


William A. Richards, \ 

Appellant, J 

> No. 1876. 
vs. ( 

Garfield A. Street. / 


BRIEF FOR APPELLANT. 

This was a suit against the appellant as alleged in¬ 
dorser of a promissory note. The note in question is as 
follows (R., p. 3, 4): 

Washington, D. 0., Aug. 20, 1907. 

Ninety days after date we promise to pay to the order 
of Albert M. Cowell Four Hundred Forty Dollars at 
Fourteenth St. Sayings Bank. 

Value received with interest at the rate of six per cent. 
per annum. 

ALBERT M. COWELL & SON, 

Room 4,14th St,, Savings Bank. 

Indorsements: 

Wm. A. Richards, 

Albert M. Cowell, 

Albert M. Cowell & Son, 

Fourteenth Street Savings Bank. 
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A special count avers the making and delivery of th£ 
note to Albert M. Cowell, indorsement and delivery by 
Cowell to the appellant, indorsement and delivery by the 
appellant to the Fourteenth Street Savings Bank, indorse¬ 
ment and delivery by said bank to the plaintiff, present¬ 
ment, dishonor and notice. 

As the common counts are not applicable to the case, 
they may be ignored. 

The plaintiff’s affidavit does not allege expressly that 
any of the parties were holders for value in due course, 
and from the indorsements as noted above it appears that 
Albert M. Cowell & Son, the makers, were also the 
immediate indorsers to the Fourteenth Street Savings 
Bank. 

The affidavit of defense sets up that the appellant had 
previously indorsed for the accommodation of Albert M. 
Cowell a note which was held by the Commercial National 
Bank and, for the purpose of renewing that note, indorsed 
and transmitted to Cowell a blank form of note in which 
he, Richards, had inserted the name of Cowell as payee ; 
that neither Cowell nor any other person had authority 
to fill the blanks in said note or use the same for any 
purpose other than the renewal of the said note at the 
Commercial National Bank ; that the alleged note sued 
upon is the said blank form, the same having been signed 
and filled out in the handwriting of Sylvester C. Cowell; 
that the appellant, being familiar with the genuine 
signature of Albert M. Cowell, does not recognize the 
alleged indorsement of said Cowell as genuine, and 
believes and expects to prove that it is a forgery ; that the 
appellant is informed and expects to prove that said note 
was indorsed by said Sylvester C. Cowell in the name of 
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Albert M. Cowell & Son, and by said Slyvester C. Cowell 
presented at the Fourteenth Street Savings Bank for 
discount and the proceeds thereof placed to the credit of 
said firm ; and that the said Fourteenth Street Savings 
Bank held said note at and after maturity, and that the 
appellee Street is mere nominal plaintiff for the benefit 
of said bank. 


Assignment of Error. 

The Court below erred. 

1. In holding the plaintiff's affidavit to be sufficient. 

2. In holding the defendant's affidavit to be insufficient. 

3. In entering judgment for the plaintiff. 

ARGUMENT. 

The Plaintiffs’s Affidavit is Insufficient. 

The special count declares against the appellant as im¬ 
mediate indorser to the bank, while the copy of the note 
filed as particulars of demand (R., p. 3), and the original 
note (R., p. 4), filed at the time of entry of judgment, 
show that Albert M. Cowell & Son, the makers, were the 
immediate indorsers to the bank, and the plaintiff's 
affidavit, in an evident attempt to avoid the difficulty, 
alleges the indorsements with the order transposed, so 
that Richards would appear to be the immediate indorser 
to the bank, and makes no showing as to the time the 
note was indorsed to the bank or any other of the elements 

of a right to hold indorsers prior to Albert M. Cowell <& 
Son. 

As the note and the indorsements thereon stand, the title 
of the bank was derived from Albert M. Cowell & Son as 
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indorsers and, as that firm was maker, a suit against the 
intervening indorsers could not be maintained by that 
firm or one deriving title through such indorsement. 

Again, a special count declares against Richards as in? 
dorsee of Albert M. Cowell,'but the note shows his signature 
as preceding that of Cowell, so that the facts, as set up in 
the plaintiff’s affidavit and explained by the note, present 
a variance and preclude recovery upon the declaration as 
it stands, for the Code, Section 1368 , declares that in such 
case the irregular indorser is party prior to the payee. 

The Defendant’s Affidavit is Sufficient. 

The Defense of Forgery. 


The defendant’s affidavit sets up that his indorsement 
was placed on the note prior to transmission thereof to 
Albert M. Cowell and that the indorsement of Cowell is a 
forgery, or, in the language of the affidavit— 

^ “ That the said note purports to be indorsed by 

Albert^ Cowell, but the affiant is familiar with 
the genuine signature :of said Albert M. Cowell and 
cannot recognize the said indorsement, and in his 
opinion the said indorsement is a forgery and he 
so expects to prove at the trial.” 

The allegation of the plaintiff’s affidavit is merely that 
the note “is endorsed by Albert M. Cowell.” This is met 
by the defendant’s allegation that the alleged indorsement 
is a “forgery,” and whether this be understood as meaning 
that the indorsement is not in the handwriting of Cowell, 
or be understood in its ordinary acceptation as intending 
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f< “£he fraudulent making of a writing to the prejudice 
of another’s right,” a good defense is stated. 

As there is no suggestion that the indorsement of 
Cowell was made by some one else with authority, the 
defendant is not called upon to anticipate such issue, but, 
even if he were, the use of the term “ forgery ” negatives 
an authorized signature as well as a genuine signature. 

The Richmond vs. Cake, 1 App. D. C., 447. 

The Not© in Question Had Not Been Delivered 
When It Was Fraudulently Filled. Out and 
Negotiated. 

The Code, Section 1319, provides: 

“ Completing without .authority :—Where an 
incomplete instrument has not been delivered it 
will not, if completed and negotiated without 
authority, be a valid contract in the hands of any 
holder as against any person whose signature was 
placed thereon before delivery.” 

Here the blank note, with the name of Albert M. 
Cowell filled in as payee and indorsed by Richards, was 
transmitted to said Cowell for the purpose of delivery to 
the Commerical National Bank only. The .possession of 
Cowell was the possession of Richards and there could not 
be delivery in the sense of the statue until it was.handed 
io the Commercial National Bank. 

Code, Section 1318, refers only to the filling of blanks 
in accordance with authority given and not to negotia¬ 
tion, and Section 1319 qualifies Section 1320 to the ex- - 
tent of protecting a party from the fraudulent practices 
contemplated by Section 1319 and imposing upon trans¬ 
ferees a reasonable measure of caution and inquiry. 


\ 
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The Negotiation of the Note Passed to the 
Fourteenth Street Savings Bank Only a 
Bight of Action Against the Makers. 

. The Fourteenth Street Savings Bank took the note 
• from Albert M. Cowell & Son as indorsers and not as 
makers and in this respect the defense is materially 
different and stronger than if it were a case where the 
transferee takes the note from the maker as such. In 
the latter case some authorities hold that the presumption 
is that the indorsers have indorsed for the accommodation 
of the maker and authorized him to negotiate the paper , 
and all of the authorities hold that in such case the trans¬ 
feree takes at least with notice that the indorsements are 
for accommodation. 

But where the maker indorses the note and then 
negotiates it the relation of the maker and the transferee 
is purely that of indorser and indorsee, and the transferee 
is put upon inquiry as to the circumstances under which 
the note has apparently come back to the possession of the 
maker and, in the absence of anything to the contrary, the 
maker in such case is without authority to bind any party 
to liability except himself. 

The Defense of Fraudulent Diversion. 

Assuming, for the purposes of the argument, that it 
must be shown that the Fourteenth Street Savings Bank 
was not a holder for value in due course, but had notice, 
actual or constructive, of the fraudulent diversion, it is 
apparent— 

1. That the bank was not a holder for value, inasmuch 










as it merely placed the amount of the note to the credit 
of Albert M. Cowell & Son, 

6th Nat. Bank vs. Brick Company, 18 N. Y., Supp. 

861. Platt vs. Chaplin, 49 How. Pr., 318. 

Central Nat. Bank vs. Valentine, 18 Hun., 
417. 4 Enc. 2d Ed., 298. 

. 2. That the bank had at least “ knowledge of such 
facts that its action in taking instrument amounted to 
bad faith” (Code, Section 1360). This provision of the 
Code is merely declaratory of the law merchant and con¬ 
templates constructive notice. 

“ Explicit notice is unnecessary, it may be im¬ 
plied from the face of the paper. * * * In 

brief, any peculiarity of such a nature as neces¬ 
sarily to put the transferee upon inquiry will affect, 
him with notice. What is sufficient to arouse such 
suspicion is a question for the jury, and of course 
depends upon the particular facts of each case.” 

4 Enc. 2d Ed., 304. 

Here the name of the payee was in the handwriting of 
Richards, the indorser, and the balance of the note was 
filled out and signed in the handwriting of Sylvester C. 
Cowell, the indorsement of the payee appears below that 
of Richards and then follows the indorsement by Albert 
M. Cowell & Son in the handwriting of Sylvester C. 
Cowell. The note thus shows that it was to be used by 
Albert M. Cowell, and the presumption is that Richards 
indorsed for the accommodation of said Cowell. 

Code, Section 1356, provides that one can become a 
holdor in due course of paper only when “ First. That 
it is complete and regular upon its face.” 
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Here there was the irregular indorsement with the name 
of the payee in the same handwriting, and the note is 
presented.for discount, not by the payee, but by another 
member of the firm of Albert M. Cowell & Son, who has 
signed and indorsed the name of the firm. The bank 
was, therefore, bound to notice that the indorsement of 
Richards was for the accommodation of Albert M. Cowell 
individually and not for the accommodation of the firm 
of Albert M. Cowell & Son, and was put upon inquiry 
which, if made, would have developed that the note was 
being fraudulently diverted by Sylvester C. Cowell who, 
by the affidavit of Richards, is by implication charged 
with the forgery of the indorsement of Albert M. Cowell. 

It is submitted that the affidavit of defense is sufficient 
in that the facts alleged are sufficient to indicate a sub¬ 
stantial legal defense made in good faith. 

Dobbins vs. Thomas, 26 App. D. C. 157, and cases 
cited. 

“ If the facts stated by the defendant, by any 
reasonable or fair construction, will constitute a 
defense to the action or claim of the plaintiff with¬ 
in the scope of the plaintiff’s pleading, it is the 
absolute constitutional right of the defendant to 
have that defense regularly tried and determined 
in due course of judicial investigation.” 

Per Alvey, C. J. in Strauss vs. Hensey, 7 App. 
D. C., 289, 294, quoted in Booth vs. Arnold, 
27 App. D. C., 287, 291. 

Respectfully submitted, 

William C. Prentiss, 
Attorney for Appellant 
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Court of Appeals, District of Colombia 

APRIL TERM, 1908. 

No. 1876 


William A. Richards, 

Appellant. 

vs. 

Garfield A. Street. 


APPEAL FROM THE SUPREME COURT, DISTRICT OF COLUMRIA. 


BRIEF ON BEHALF OF APPELLEE. 


Statement. 

Appellee sued appellant on a note made by Albert M. 
Cowell & Son payable to the order of Albert M. Cowell. 
On tbe reverse side of the note are the following in¬ 
dorsements : 

Wm. A. Richards, 

Albert M. Cowell, 

Albert M. Cowell & Son. 
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The declaration was in the usual form and accompanied 
by an affidavit of merit, in pursuance of Rule 73 of the 
Supreme Court of the District of Columbia. The pleas 
were non assumpsit and nil debet , and an affidavit, as re¬ 
quired by said rule, was filed. Plaintiff obtained judg¬ 
ment because of the insufficiency of this affidavit and de¬ 
fendant appealed. 

The substance of his affidavit is that he placed his name 
on the back of the note, wrote the name of Albert M. 
Cowell in the face as payee and sent it to Cowell to 
be used to take up another note which "was about to fall 
due, and which had been indorsed by appellant for the 
accommodation of Cowell. That the blanks were filled 
up by Sylvester C. Cowell, the active member of the firm 
of Albert M. Cowell & Son. “ That fhe said note purports 
to be indorsed by Albert M. Cowell, but affiant is familiar 
with the genuine signature of said Albert M. Cowell and 
cannot recognize the said indorsement, and, in his opinion, 
the said indorsement is a forgery.” That tlie^oote was 
indorsed in the name of Albert M. Cowell as the last 
indorser, and then presented “ for discount by said Sylves¬ 
ter C. Cowell on behalf of said firm of A. M. Cowell & 
Son,” and was discounted and the proceeds placed to the 
credit of said firm in the bank discounting it. 

ARGUMENT. 

There is no point in appellant’s affidavit which merits 
attention except the attempt to allege that the signature 
of Albert M. Cowell on the back of the note is a forgery. 
Appellee contends that forgery is not sufficiently alleged. 
If it is not, the judgment must be affirmed without further 
consideration. The allegation is that he “ is familiar with 
the genuine signature of said Albert M. Cowell, and can¬ 
not recognize the said indorsement, and, in his opinion, 
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the said indorsement is a forgery.” This is not a state¬ 
ment of facts as contemplated by the rule, but is a con¬ 
clusion of law. Not only is it a conclusion, but the facts 
upon which the conclusion is based are set forth, and the 
facts so stated do not warrant the conclusion. The ex¬ 
pression amounts only to saying that it does not look like 
the handwriting of Cowell, and because it does not look 
like his handwriting, affiant concludes that it is a forgery. 
This conclusion is illogical. The name might have been 
written by another at the direction of Cowell. This is 
more probable in the light of the admitted fact that the 
note was afterwards indorsed by and discounted on behalf 
of the firm , of which Albert M. Cowell is a member, and 
that the proceeds went to the account of said firm. A 
motive to forge is negatived, because the forger, if any, 
obtained no benefit from the wrongful act. On the con¬ 
trary, the proceeds went to the credit of the very man 
whose name is alleged to have been forged. 

Even if forgery is sufficiently alleged, plaintiff is entitled 
to recover. A partnership has no entity distinct from the 
individuals composing it. Each partner is the agent for 
the other within the scope of the partnership, so that the 
act of one becomes the individual act of each member of 
the firm. 

The law presumes that each partner has authority to 
make, indorse and negotiate notes in the name of the 
firm. Burgess vs. The Bank, 4 Bush (Ky.) 600. Such 
authority is not denied in this case. On the contrary, 
the affidavit expressly shows that all the acts done by 
Sylvester C. Cowell were done “on behalf of said firm.” 
Therefore each thing done by him stands in law the 
same as though it had been done individually and per¬ 
sonally by each member of the firm. To be more to the 
point, Albert M. Cowell, is responsible for each act of 
Sylvester C. Cowell in the same manner and to like ex- 
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tent as he would have been had he personally done them. 

Let us examine the affidavit and see if it warrants the 
observation. 

It states “that the same (note) is signed A. M. Cowell 
& Son, and the blanks upon its face filled out in the 
handwriting of Sylvester C. Cowell.” It is not clear 
whether the firm name was signed by Sylvester C. Cowell 
or not, but this is immaterial. He has implied authority 
to do so, and the existance of authority in fact is not 
denied. The note was sent to Albert M. Cowell with 
authority to fill the blanks or to have them filled. It is 
not claimed that the manner in which they were filled 
was wrongful, so the law presumes the act to have been 
rightful, and in pursuance of directions of appellant, if 
he gave any. The affidavit simply says they are “filled 
out in the handwriting of Sylvester C. Cowell,” not that 
they were filled by him. Thus in dictating that, in filling 
blanks, he was acting under instructions from another. 
So to this point no wrong is either shown or claimed. 
Then follows the recital that the name of Albert M. 
Cowell on the back of the note is a forgery, and then 
that the note “was also endorsed by the name of said 
firm of A. M. Cowell & Son as the last endorsers and 
presented at said Fourteenth Street Savings Bank for 
discount by said Sylvester C. Cowell, on behalf of said 
firm of A . M. Cowell & S071 and was discounted by said 
bank and the proceeds thereof placed to the credit of 
said firm.” 

Appellant apparently meant to say that this indorse¬ 
ment of the firm name on the back of the note was 
made by Sylvester C. Cowell, although this is not plain. 
But for the purposes of this case it is immaterial who 
placed it there, because the note signed by Albert M. 
Cowell & Son, as makers, with the signature of appellant 
on the back, followed by the name of Albert M. Cowell 
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and Albert M. Cowell & Son, was negotiated by “Sylves¬ 
ter C. Cowell 071 behalf of said firm of A. M. Cowell & 
Sonl 1 The negotiation was not by Sylvester C. Cowell 
on his own behalf or in violation of his authority as a 
partner. On the contrary it is expressly admitted that 
the negotiation was on “ behalf of the said firm.” As it 
was discounted on behalf of the firm it was with the 
assentrof the members of the firm, of which Albert M. 
Cowell is one, and therefore the note was negotiated by 
Albert M. Cowell (et all) with the forged name of Albert 
M. Cowell on it at the time of such negotiation. 

The law is too well settled to need citation of authority 
to the effect that if a party to negotiable paper negotiates 
it with his forged indorsement thereon, he thereby affirms 
that indorsement "as being his own, or written by his 
order. This being true, all the names on said paper are 
thereby ratified and confirmed as genuine, and appellant’s 
defense vanishes. 

Take another view of the case. Appellant indorsed 
for the accommodation of Albert M. Cowell, and thereb3 r 
agreed to pay i r Cowell did not. The test of his liability, 
then, is whether he (appellant) could have exlionoration if 
he pays. The purpose of the indorsement has been accom¬ 
plished. Albert M. Cowell (et all) negotiated the note 
and got the proceeds. He is liable to the holder. Even 
if Sylvester C. Cowell had transferred the note without 
authority, Albert M. Cowell could not disaffirm until he 
returned the consideration. But as Sylvester C.' Cowell 
discounted the note on behalf of the firm the transaction 
could, under no consideration, be repudiated. Hence 
Albert M. Cowell is absolutely liable to the holder. If 
appellant pays the note he is subrogated to all the rights 
of the holder, and hence he, too, could recover from 
Albert M. Cowell. 

The purpose of the indorsement was benefit to Albert 
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tent as he would have been had he personally done them. 

Let us examine the affidavit and see if it warrants the 
observation. 

It states “that the same (note) is signed A. M. Cowell 
& Son, and the blanks upon its face filled out in the 
handwriting of Sylvester C. Cowell.” It is not clear 
whether the firm name was signed by Sylvester C. Cowell 
or not, but this is immaterial. He has implied authority 
to do so, and the existance of authority in fact is not 
denied. The note was sent to Albert M. Cowell with 
authority to fill the blanks or to have them filled. It is 
not claimed that the manner in which they were filled 
was wrongful, so the law presumes tbe act to have been 
rightful, and in pursuance of directions of appellant, if 
he gave any. The affidavit simply says they are “filled 
out in the handwriting of Sylvester C. Cowell,” not that 
they were filled by him. Thus in dictating that, in filling 
blanks, he was acting under instructions from another. 
So to this point no wrong is either shown or claimed. 
Then follows the recital that the name of Albert M. 
Cowell on the back of the note is a forgery, and then 
that the note “was also endorsed by the name of said 
firm of A. M. Cowell & Son as the last endorsers and 
presented at said Fourteenth Street Savings Bank for 
discount by said Sylvester C. Cowell, on behalf of said 
firm of A. M. Cowell & Son and was discounted by said 
bank and the proceeds thereof placed to the credit of 
said firm.” 

Appellant apparently meant to say that this indorse¬ 
ment of the firm name on the back of the note was 
made by Sylvester C. Cowell, although this is not plain. 
But for the purposes of this case it is immaterial who 
placed it there, because the note signed by Albert M. 
Cowell & Son, as makers, with the signature of appellant 
on the back, followed by the name of Albert M. Cowell 
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and Albert M. Cowell & Son, was negotiated by “Sylves¬ 
ter C. Cowell on behalf of said firm of A. M. Cowell & 
Soil.” The negotiation was not by Sylvester C. Cowell 
on his own behalf or in violation of his authority as a 
partner. On the contrary it is expressly admitted that 
the negotiation was on u behalf of the said firm.” As it 
was discounted on behalf of the firm it was with the 
assentrof the members of the firm, of which Albert M. 
Cowell is one, and therefore the note was negotiated by 
Albert M. Cowell (et al.) with the forged name of Albert 
M. Cowell on it at the time of such negotiation. 

The law is too well settled to need citation of authority 
to the effect that if a party to negotiable paper negotiates 
it with his forged indorsement thereon, he thereby affirms 
that indorsement 4 as being his own, or written by his 
order. This being true, all the names on said paper are 
thereby ratified and confirmed as genuine, and appellant’s 
defense vanishes. 

Take another view of the case. Appellant indorsed 
for the accommodation of Albert M. Cowell, and thereby 
agreed to pay i r Cowell did not. The test of his liability, 
then, is whether he (appellant) could have exlionoration if 
he pays. The purpose of the indorsement has been accom¬ 
plished. Albert M. Cowell (et al.) negotiated the note 
and got the proceeds. He is liable to the holder. Kven 
if Sylvester C. Cowell had transferred the note without 
authority, Albert M. Cowell could not disaffirm until he 
returned the consideration. But as Sylvester C.‘ Cowell 
discounted the note on behalf of the firm the transaction 
could, under no consideration, be repudiated. Hence 
Albert M. Cowell is absolutely liable to the holder. If 
appellant pays the note he is subrogated to all the rights 
of the holder, and hence he, too, could recover from 
Albert M. Cowell. 

The purpose of the indorsement was benefit to Albert 
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M. Cowell. The agreement by the indorsement was to 
pay for this benefit if Cowell did not. The benefit has 
been had and enjoyed, but not paid for. This benefit was 
furnished on the strength of appellant’s promise, and 
abstract justice as well as law requires him to pay. 

The principles herein involved are clearly dealt with 
in the two following cases : 

Hortsman vs. Henshaw et al ., 11 Howard, 177. 

A Boston firm drew a draft on a London firm, and a 
member of the firm of drawers put it into circulation 

with the forged indorsement of the payee thereon. It 
was taken by a bona fide holder and paid by the drawee. 
When the forgery was discovered the drawee sued to re¬ 
cover the amount paid. The court,*' speaking through 
Mr. Chief Justice Taney, said : 

u The general rule undoubtedly is that the 
drawee, by accepting the bill, admits the hand¬ 
writing of the drawer, but not of the indorsers, 
and the holder is bound to know that the previous 
indorsements, including that of the payee, are in 
the handwriting of the parties whose names ap¬ 
pear upon the bill or were duly authorized by 
them. And if it should appear that one of them 
is forged, he cannot recover against the acceptor, 
although the forged name was on the bill at the 
time of the acceptance. And if he has received 
the money from the acceptor and the forgery is 
afterwards discovered, he will be compelled to 
repay it. 

“ The reason for the rule is obvious. A forged 
indorsement cannot transferr an interest in the 
the bill, and the holder, therefore, has no right to 
demand the money. If the bill is dishonored by 
the drawee the drawer is not responsible, and if 









7 


the drawee pays it to a person not authorized to 
receive the money, he cannot claim credit for it in 
his account with the drawer. 

“ But in this case the bill was put in circula¬ 
tion by the drawers, with the names of the payees 
indorsed upon it, and by doing so they must be 
understood as affirming that the indorsement is 
in the handwriting of the payees of written by 
their authority. And if the drawee had dishon¬ 
ored the bill, the indorser would undoubtedly 
have been entitled to recover from the drawer. 
The drawers must be equally liable to the ac¬ 
ceptor who paid the bill. For, having admitted 
the handwriting of the payees and precluded 
themselves from disputing it, the bill was paid by 
the acceptor to the persons authorized to receive 
the money, according to the drawer’s own order. 

“We take the rule to be this: Whenever the 
drawer is liable to the holder the acceptor is en¬ 
titled to a credit if he pays the money; and he is 
bound to pay upon his acceptance, when the pay¬ 
ment will entitle him to credit in his account 
with the drawer. And if he accepts without 
funds, upon the credit of the drawer, he must look 
to him for indemnity, and cannot, upon that 
ground, defend himself against a bona fide in¬ 
dorsee.” 

Burgess vs. The Northern Bank of Kentucky, 4 
Bush, 600. 

The bank brought suit against J. H. Jury and Joseph 
Burgess, late partners, in the firm name of Jury and Bur¬ 
gess, on a bill purporting to have been drawn by Edward 
Burgess, upon and accepted by Jury and Burgess, payable 
to the drawers own order and indorsed in his name. The 
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bill was sold to plaintiff by Jury, acting in the name of 
Jury & Burgess. Payment was made to him by the bank 
cashing a check purporting to have been drawn by Edward 
Burgess, which he indorsed to the bank in the partnership 
name. 

Joseph Burgess defended on the ground that the name 
of Edward Burgess was forged. 

On the trial it was shown that the name of Edward 
Burgess upon the bill, both as drawer and indorser, as 
well as his name to the check, was a forgery. 

The Court said: 

- “In this case the attitude of the appellant is 
materially different from that which he would have 
occupied if the bill had been put in circulation by 
means of a forged indorsement by a stranger, or 
one for whose acts he was under no legal respon¬ 
sibility. 

If one of the parties to a bill negotiated it with 
a forged indorsement, in the name of the payee, he 
must be understood as affirming that the indorse¬ 
ment is in the handwriting of the payee, or written 
by his order, and is estopped from denying the 
genuineness of the indorsement, or setting up the 
forgery in defense of an action by the holder. 
(Story on Bills, Sec. 225 ; Hortsman vs. Henshaw, 
11 Howard, 177.”) 

“ If these views be correct, Jury, who negotiated 
the bill in the partnership name of Jury and Bur¬ 
gess, could not escape responsibility on the ground 
that the indorsement of the bill was a forgery. Is 
not the appellant equally liable to the holders, 
although innocent of any participation in the crime 
of forgery imputed to his partner ? 

“It is a general principle in the law of partner- 
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ships, and one which this court has long and 
uniformly recognized, that each partner is pre¬ 
sumed to have authority to bind the firm, by the 
use of its name, upon bills and promissory notes, 
and when so used, the bill or note will be deemed 
to be on partnership account, and bind it accord¬ 
ingly, unless it is clearly established that the party 
taking it had notice that the bill or note was 
made for the purposes not within the partnership 
business.” (Story on. Bills, Sec. 78; Story on 
Promissory Notes, Sec. 72; Bank of Kentucky vs . 
Brooklyn, etc., 2 L,ittell, 42; McGowan, etc. vs . 
The Bank of Kentucky, 5 Iyittell, 271.) 

Respectfully submitted, 

Howard Boyd, 
Attorney for Appellee . • 
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